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Free Speech: Testing the Limits 
of the First Amendment  
 
IN THIS WEBINAR Kurt Braddock, Ronald K. Chen, and moderator 
Perry Dane addressed how the first amendment is being tested. They 
discussed the far right and violence driven by implicit statements as well 
as ongoing challenges to define and arbitrate free speech.   
 
 
 
KURT BRADDOCK 

 
THE FAR RIGHT IN THE UNITED STATES 

- Over the last two to three decades, the far right has been a perpetual 
threat to domestic security in the United States. The threat posed by 
the far right waned after the attacks of 11 September 2001 with the 
United States focused on Islamic terrorism, but the real boost in the 
threat started when Barack Obama was elected president.  

- Over the last 10 years, and particularly with the election of Donald 
Trump, the threat posed by the far right has been growing. The 
events of 6 January 2021 were in many ways a culmination of this 
growing threat.  

- Data from the last five to seven years show that attacks carried out by 
the far right far outpace those carried out by any other ideology: the 
far left, single-issue terrorists, or Islamic terrorists. 

- The National Consortium for the Study of Terrorism and Responses 
to Terrorism (START) gathers data on attacks and on arrested indi-
viduals found to adhere to radical ideologies. 

- Over the last four years, the far right has carried out more than 
three times as many violent attacks as the far left.  

- Nearly half of START’s database of individuals arrested in the 
United States for extremist or terrorist offenses were related to 
the far right. 

- Extremists on the far right have burgeoned under the Trump ad-
ministration and are here to stay. 
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IMPLICT INCITEMENT OF VIOLENCE 

- Individuals now have very large audiences—fa-
cilitated by social media. Implicitly violent state-
ments can reach several million people.  Implicit 
statements that offer tacit support for violent acts 
can result in actual violence and lives lost. This 
process is known as stochastic terrorism. 

- Although you cannot predict when and where 
the violence will occur, it will reliably occur. 
When someone with an audience as large as 88 
million says something that implicitly advocates 
violence, at least one will likely take it as a call to 
engage in violence. 

- How do implicit statements drive people to engage in 
violence? And if they do, who bears responsibility? 

- Even if something is legal to say, we need to know if 
those statements produce violence, and to under-
stand how to contend with that threat. If not through 
legal means, are there ways to use social leverage to 
limit the threat posed by stochastic terrorism? 

MODERATOR PERRY DANE ASKS . . . 

How do you define the far right?  

- When referring to the far right, far left, or any 
ideology, Braddock considers “extreme” or “far” 
individuals to be those who support or advocate 
the use of violence. In this country, people have a 
right to believe in whatever they want to, but it 
becomes extreme when that ideology supports 
the use of violence against a perceived enemy for 
an ideological, religious, or political goal. 

How do you counter what the American far right is 
willing to do?  

- Braddock is studying a strategy called attitudinal 
inoculation to provide people with the tools 
needed to resist messages that advocate violence. 
Explain to individuals that you may hold certain 
beliefs, but there are people who will try to con-
vince you to engage in violence on behalf of those 
beliefs. It is about trying to affect attitudes sur-
rounding the behavior they are at risk of engag-
ing in, rather than the belief system that may un-
derpin the behavior. 

 
A CIVIL LIBERTARIAN APPROACH 

- The traditional civil libertarian view is that the 
law cannot provide a suitable, reliable, or appro-
priate barometer by which we can measure what 
speech to permit or not. Many people are ques-
tioning this perspective. 

- Today, in light of the August 2017 Char-
lottesville, VA and January 2021 U.S. Capitol ri-
ots, we cannot rely on the axiom that all speech is 
protected so long as it does not cause harm.  

- If we were to rely on the law as the primary arbi-
ter of what speech is permissible and what is not, 
then an enforcement mechanism must be con-
structed. This usually means a government entity 
or official who determines whether the speech—
be it called hate speech, racist speech, or incite-
ment—falls into a forbidden category.  

- However, the remedy can then become worse 
than the symptoms it is trying to treat. It is una-
voidable that whoever is appointed to make these 
decisions will be affected by personal prejudices, 
beliefs, and biases.   

- Inevitably, as history bore out for African Amer-
ican civil rights protestors in the 1960s, the rules 
will be applied against the traditionally disem-
powered and disadvantaged. If we were to de-
velop a system to punish speech that “incites vio-
lence,” it would work much more quickly against 
groups like Black Lives Matter than against the 
Proud Boys or the Ku Klux Klan. 

TRUTH V. FALSEHOOD 

- The analogy used by Justice Oliver Wendell 
Holmes in U.S. v. Schenck (1919)—“falsely shout-
ing fire in a theatre and causing a panic”—was an 
example of how free speech can go too far. The de-
cision determined that the abstract potential for 
consequences could justify a restriction on speech. 

- The task of determining whether any statement 
is false or not cannot be done reliably.  It would 
entail vesting someone with the power to make 

RONALD K. CHEN 



FREE SPEECH: TESTING THE LIMITS OF THE FIRST AMENDMENT  | 3 
  
 

 

that determination—power that could be 
abused.  People feeling entitled to their own 
opinions, realities, and set of facts poses addi-
tional challenges.   

IS IT INCITEMENT? 

- The U.S. Supreme Court’s decision in Branden-
burg v. Ohio (1969) greatly narrowed the defini-
tion of what is considered incitement. Speech ad-
vocating violence is protected, unless the speech 
is “directed to inciting or producing imminent 
lawless action” and the speech is “likely to incite 
or produce such action.” 

- What Trump said on 6 January 2021  does not 
meet the traditional tests of incitement since 
Brandenburg—despite his speech being deplora-
ble and leading to predictable outcomes.  

- These rules of law were developed under a set of 
facts—someone with a megaphone or microphone 
at an in-person protest clearly and literally inciting 
violence—that may not be up to date anymore. 
These rules have not taken into account the ways 
speech on social media can incite people. Statisti-
cally, it could lead to violence with great reliability, 
but it might not meet the traditional tests of immi-
nence and likelihood of violence. 

MODERATOR PERRY DANE ASKS . . . 

Why are we the only advanced Western country 
that takes the absolutist view of free speech?  

- Our nation had to accommodate varying per-
spectives—unlike other older nations with estab-
lished social norms, which likely went a long way 
in preventing speech from becoming too ex-
treme. 

- Right now, our own social constraints have 
somewhat broken down. We are seeing speech 
that would have otherwise been prohibited by 
people exercising self-restraint. 

- There is no guarantee that views or interpretations 
that work in another country born of the same 
Western democratic tradition will work for us.   

 
How do we define hate speech? 

- Chen: Hate speech is more of a cultural term 
than a legal one. Hate speech is often defined as 
speech that is intended to malign or disparage 
someone based upon race, ethnicity, gender, or 
some other trait.  Attempts by legislatures to de-
fine hate speech have not succeeded. The law 
makes a distinction between hate speech and a 
hate crime. A hate crime is something that is in-
dependently illegal, but the victim is selected be-
cause of their race, ethnicity, gender, or some 
other trait. 

How would you characterize speech related to the 
behaviors of the far right versus the far left? Is 
there a discernable difference? 

- Braddock: Right now, we are very attuned to the 
far right because of what happened on 6 January. 
We can identify whether something is promoting 
violence without considering whether it is in sup-
port of the far right, the far left, animal activists, 
earth activists, or anti-abortion activists. Look at 
the outcomes of the actual speech and the threat 
to U.S. security, rather than focusing on the ide-
ology.   

Products cannot be sold using false statements.  
Why can’t that be applied to political speech? 

- Chen: The assumption is that political opinions 
cannot be established as right or wrong, or false 
or true. Any attempt in trying to adopt that type 
of mechanism will make matters worse and im-
pinge on freedom. Many of these traditional def-
initional separations between fact versus opinion 
and conduct versus speech are being tested in our 
current reality. 

What role does the internet play? Should social 
media platforms be held responsible? 

- Braddock: Pressure from the user base and the 
threat of losing users—rather than threats of 

AUDIENCE QUESTION AND 
ANSWER TAKEAWAYS 
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legal action—prompted social media platforms 
to start taking action against disinformation. The 
problem is that these tech giants are hard to 
change, and it takes time.  

Germany has instituted a number of ideological 
categories that are not allowed as free speech. Do 
any of the regulations in other countries work to 
protect free speech while mitigating hate speech? 

- Braddock: It takes the permission of the popu-
lous for that to work. They still have hate groups, 
but those regulations work because the govern-
ment had the permission of the governed. 

Is there a way to have a constructive conversation 
about free speech? 

- Braddock: Everyone talks about common 
ground. We do not need to come to an agreement 
on ideological issues. However, there needs to be 
ground rules about the way the discussion takes 
place. We currently have dual realities, but the 
debaters on both sides need to agree on a com-
mon reality for discussions to start. 
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ABOUT THE EVENT HOST 
NETWORK FOR RESPONSIBLE PUBLIC POLICY is a 
non-partisan 501(c)(3) nonprofit organization that pro-
vides credible news and authoritative information on key 
public policy issues to foster informed citizenry and civic en-
gagement. NFRPP is a trusted source that follows media lit-
eracy guidelines. It strives to motivate conversations, miti-
gate polarization, and combat misinformation. NFRPP’s vi-
sion is to contribute to and foster a vibrant democracy 
through education and civic engagement. www.nfrpp.org. 

ABOUT EVENT CO-SPONSORS 
THE ACADEMY OF POLITICAL SCIENCE, founded in 
1880, promotes nonpartisan, scholarly analysis of political, 
social, and economic issues by sponsoring conferences and 
producing publications. Published continually since 1886, 
the Academy’s journal, Political Science Quarterly, is edited 
for both specialists and informed readers with a keen inter-
est in public and international affairs. www.psqonline.org. 
 
THE PUFFIN FOUNDATION, LTD. has sought to open 
the doors of artistic expression by providing grants to art-
ists and art organizations who are often excluded from 
mainstream opportunities due to their race, gender, or 
social philosophy. www.puffinfoundation.org  
 
THE NEWS LITERACY PROJECT, a nonpartisan na-
tional education nonprofit, provides programs and re-
sources for educators and the public to teach, learn and 
share the abilities needed to be smart, active consumers 
of news and information and equal and engaged partici-
pants in a democracy. www.newslit.org  

 

 

Thank you to Kurt Braddock, Ronald K. Chen, and Perry Dane for their participation, and Margaret 
LaScala for managing the Q&A. Marianna Palumbo and Loren Morales Kando contributed to produc-
ing and editing this summary report. The views expressed do not reflect those of the institutions with 
which participants are affiliated or of any other organization. 
 

FREE SPEECH: TESTING THE  
LIMITS OF THE FIRST AMENDMENT   March 18, 2021 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


